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Pl ai ntiff,
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CONTI NENTAL Bl OVASS | NDUSTRI ES, | NC.

Def endant .

BEFORE THE ENTI RE BENCH
YOUNG, J.

Plaintiff filed suit against Continental Bi omass
I ndustries, Inc., to recover unpaid sales conmssions and
penal ty damages pursuant to the M chi gan sal es representative
comm ssion act (srca), ML 600.2961. Pursuant to MR
7.305(B),' the United States Court of Appeals for the Sixth

1 MCR 7. 305( B) (1) provides: "Wen a federal court
considers a question that Mchigan | aw may resol ve and t hat i s
(conti nued. . .)



Circuit has certified the follow ng question to this Court:
What standard i s appropriate in evaluating the
nmental state required for doubl e danmages under the

M chi gan Sal es Representative Conm ssion Act?

We have accepted the certification and hold that the plain
| anguage of the statute requires only that the principa
purposefully fail to pay a conm ssion when due. The statute
does not require evidence of bad faith before doubl e damages,
as provided in the statute, may be inposed.

| . FACTS AND PROCEEDI NGS

Conti nental Biomass Industries (cBl) is a New Hanpshire
corporation that manufactures equi pnment used in wood waste
processi ng. For several years, Kenneth Henes served as cBI’S
sales representative, with an exclusive sales territory that
enconpassed M chigan, Chio, Indiana, IlIlinois, and Wsconsi n.

After plaintiff’s services were termnated in May 1998,
he sought unpaid conm ssions on four sales. Cs refused to
pay because it did not believe that plaintiff was entitled to
t he conmi ssions under the terns of the contract.

The case was tried before a jury in federal court. The
def endant requested a jury instruction regarding the | evel of
i ntent required for the doubl e-danages provi sion contained in
the act. Specifically, defendant wanted the jury to be
instructed that “[i]ntentional failure to pay nmeans that
def endant knew a comm ssion was due the plaintiff and chose

not to pay it.”

'(...continued)
not controlled by M chigan Suprenme Court precedent, the court
may on its own initiative or that of an interested party
certify the question to the M chigan Suprenme Court.”
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The trial court refused to give the requested jury
instruction. Instead, the trial court foll owed the | anguage
of the statute, instructing the jury that if it found that a
conmi ssion was owed, it nust then decide if defendant
intentionally failed to pay the comm ssi on when due.

On a special verdict form the jury found that defendant
owed all four comm ssions and that it intentionally failed to
pay three of the four conmm ssions when due.

Def endant filed a postjudgnent notion for a newtrial and
amendnent of the judgnent. Defendant clained that the jury
instruction given by the trial court was insufficient because
it did not define the term®“intentionally” for the jury. The
trial court denied the notion, stating that the srca was
i ntended to be conpensatory and not punitive.?

Wi | e def endant’ s appeal was pending inthe United States
Court of Appeals for the Sixth Crcuit, this Court released
Frank W Lynch & Co v Flex Technologies, Inc, 463 M ch 578; 624
NV2d 180 (2001). In Lynch, which addressed the retroactivity
of the srca, the opinion stated that “the srca clearly serves
a punitive and deterrent purpose,” id. at 586, and that the
act was “indisputably punitive, not conpensatory.” Id at n
4. These statenents arguably conflict with the trial court’s
concl usion regarding the nature of the statute.

The Sixth Crcuit heard oral argunent in the present case
i n August 2001. 1In the certified question request, the pane

observed that the Lynch opinion did not indicate *“what

2In making this ruling, the trial court relied on M & C
Corp v Erwin Behr GmbH & Co, KG, 87 F3d 844 (CA 6, 1996).
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specific intent standard applies,” and that the “appeal turns
on what | evel of intent is needed to i nvoke the doubl e- danages
provi sion . ”
I'l. THeE STATUTE

The rel evant statutory | anguage at i ssue, MCL

600. 2961(5), states:
A principal who fails to conply with this
section is liable to the sales representative for
both of the follow ng:

(a) Actual danmages caused by the failure to
pay the comm ssion when due.

(b) If the principal is found to have

intentionally failed to pay the conm ssion when

due, an amount equal to 2 tines the anount of

conmi ssions due but not paid as required by this

section or $100, 000, whichever is |ess.

A fundanmental principle of statutory constructionis that
"a clear and unanbi guous statute | eaves no room for judicial
construction or interpretation.” Coleman v Gurwin, 443 M ch
59, 65; 503 NW2d 435 (1993). The statutory |anguage nust be
read and understood in its granmatical context, unless it is
clear that sonmething different was i ntended. Sun Valley Foods
Co v Ward, 460 Mch 230; 596 NwWd 119 (1999). When a
| egi sl ature has unanbiguously conveyed its intent in a
statute, the statute speaks for itself and there is no need
for judicial construction; the proper role of a court is
sinply to apply the terns of the statute to the circunstances
in a particular case. Turner v Auto Club Ins Ass’n, 448 M ch
22, 27; 528 NV2d 621 (1995).

The clear |anguage of the statute evinces no textua

intent to create a good faith defense to the doubl e-damages



provision. Granmatically, the word “intentionally” nodifies
the phrase “failed to pay.” The word “intentionally” is not
defined in the statute. Were the Legislature has not
expressly defined the common terns used in a statute, this
Court may turn to dictionary definitions "to aid our goal of
construing those terns in accordance with their ordinary and
general |y accepted neani ngs." People v Morey, 461 M ch 325,
330; 603 NV2d 250 (1999).
Random House Webster's College Dictionary (1991) defi nes
"intentional” as "done with intention or on purpose; intended
" Nothing in the generally accepted neaning of the
word leads to the inference that a good faith belief on the
part of the principal precludes recovery under ML
600. 2961(5)(b).*> See, generally, Gllary & Al bus, Michigan's
sales representative act revisited—again—or, does
"intentionally" mean "in bad faith"?, 2001 L R MSU DCL 965.
Therefore, under the clear |anguage of the statute, if a
principal deliberately fails to pay a comm ssion when due, it
is liable for double danages under the statute, even if the
principal did not believe, reasonably or otherw se, that the
commi ssion was owed. There is no textual indication that a
principal’s good faith belief is relevant in making the

determination that double danages are payable under the

® Def endant clainms that the word “intentional” is a |egal
term of art, and not susceptible to the use of a lay
dictionary. As used in the statute under consideration, we
di sagree. However, we note that the legal definition of
“intentionally” provides defendant no relief. Black's Law
Dictionary (6th ed) defines "intentionally" as “[t]o do
somet hi ng purposefully, and not accidentally."
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statute.?’
[11. May the Legislative History of the srca
trunp the statutory |anguage?

Not wi t hst andi ng t hat the | anguage of the statute does not
require “bad faith” as a precondition to recovering double
damages, defendant asserts that such a constructi on nmust be
i nposed by the courts. Defendant relies upon the | egislative

history of the statute in support of its position.®

‘Some states that have passed sinilar acts have required
a higher level of intentionality before additional damages are
assessed. See Cal Civil Code 1738.15 (“willfully fails to
pay commi ssions”); Ind Code 24-4-7-5(b) (“in bad faith fails
to conply”); Mass Gen Laws Ann ch 104, § 9 (“wlfully or
knowi ngly fails to conply”); Pa Consol Stat tit 43, 8§ 1475(a)
(“Wwillfully fails to conply”); Tenn Code Ann 47-50-114(d)
(“acting in bad faith, fails to conply”).

> This Court has recognized the benefit of using
| egislative history when a statute is anbiguous and
construction of an anbiguous provision beconmes necessary.
Stajos v City of Lansing, 221 Mch App 223; 561 NwWd 116
(1997) ; People v Hall, 391 Mch 175; 215 NwWd 166 (1974);
Liquor Control Comm v Fraternal Order of Eagles, Aerie No 629,
286 Mch 32; 281 NW 427 (1938). However, we take this
opportunity to enphasize that not all legislative history is
of equal value, a fact that results in varying degrees of
quality and utility of |egislative history.

Clearly of the highest quality is legislative history

that relates to an action of the Legislature from which a
court may draw reasonabl e i nferences about the Legislature's
intent with respect to an anbiguous statutory provision.
Exanpl es of legitimate | egislative history include actions of
the Legislature intended to repudiate the judicial
construction of a statute, see, e.g., Detroit v Walker, 445
Mch 682, 697; 520 NWd 135 (1994), or actions of the
Legi slature i n considering various alternatives in |anguage in
statutory provisions before settling on the | anguage actual |y
enacted. See, e.g., Miles ex rel Kamferbeek v Fortney, 223
M ch 552, 558; 194 NW 605 (1923). Fromthe fornmer, a court
may be able to draw reasonable inferences about the
Legislature's intent, even when the Legislature has failed to
unanbi guously express that intent. From the latter, by
(continued...)



In 1991, our Legislature passed Senate Bill 36, which was
based on nodel |anguage drafted by the Bureau of Whol esal e
Representatives. The | anguage of the bill passed was the sane
as MCL 600. 2961, except that it did not include the word
“intentionally.” Governor John Engler vetoed the bill on
July 15, 1991. The veto nessage stated in part: “Second, |
oppose the use of exenpl ary danages i n contract acti ons absent
broad public policy considerations and particularly in this
case where exenplary damages would be assessed wthout

consi deration of the underlying factors resulting in breach of

(...continued)

conparing alternative legislative drafts, a court may be abl e
to discern the intended nmeaning for the |anguage actually
enact ed.

O considerably dimnished quality as | egislative history
are forns that do not involve an act of the Legislature
“Legi slative analyses” created within the | egislative branch
have occasionally been utilized by M chigan courts. These
staff analyses are entitled to little judicial consideration
I n resol vi ng anbi guous statutory provisions because: (1) such
anal yses are not an official form of |egislative record in
M chi gan, (2) such analyses do not purport to represent the
views of |egislators, individually or collectively, but nerely
to set forth the views of professional staff offices situated
wthin the legislative branch, and (3) such analyses are
produced outside the boundaries of the | egislative process as
defined in the Mchigan Constitution, and which is a
prerequisite for the enactnment of a law. Const 1963, art 4,
88 26 & 33. In no way can a “legislative analysis” be said to
officially summarize the intentions of those who have been
designated by the Constitution to be participants in this
| egi sl ative process, the nenbers of the House and the Senate
and t he Governor. For that reason, |egislative anal yses shoul d
be accorded very little significance by courts when construi ng
a statute.

Finally, it bears repeating that resort to |legislative
history of any formis proper only where a genuine anbiguity
exists in the statute. Legislative history cannot be used to
create an anbi guity where one does not ot herw se exist.
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contract.”

In response to the Governor’s veto, the Legi sl ature added

the word “intentionally.” Wth that addition, the Governor
signed the bill into law. 1992 PA 125. It does appear that
t he Governor vetoed the original bill in part out of a concern

for the i nappropri at eness of awar di ng extracontractual damages
on the basis of a nere breach of contract. The fact remains
that the final bill enacted and signed into law did not cure
the problemthe Governor raised in his veto nessage.

Def endant’ s argunent that the statute shoul d be construed
to include a good faith defense nust fail because it violates
a prinme tenet of statutory construction: M chigan courts are
bound to apply the unanbi guous |anguage actually used in a
st at ut e. Danse Corp v Madison Hts, 466 Mch 175, 182; 644
NW2d 721 (2002). Because the statute is clear, there is no
anbiguity that would permit or justify |ooking outside the
plain words of the statute. ““IWe do not resort to
| egi slative history to cloud a statutory text that is clear.’”
Chmielewski v Xermac, Inc, 457 M ch 593, 608; 580 NWed 817
(1998), quoting Gilday v Mecosta Co, 124 F3d 760, 767 (CA 6,
1997), quoting Ratzlaf v United States, 510 US 135, 147-148;
114 S C 655; 126 L Ed 2d 615 (1994). See al so Luttrell v
Dep't of Corrections, 421 M ch 93, 101; 365 NW2d 74 (1984).

I V. THE NATURE OF THE SRCA

In Lynch, the opinion stated that “the srca cl early serves
a punitive and deterrent purpose,” 463 Mch 586, and that the
act was “indi sputably punitive, not conpensatory,” id. at n 4.
These statenents were made in response to the plaintiff’s
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argunment that the statute was renedi al and shoul d be applied

retroactively under the “exception” to the general rule of
prospective application.

Def endant nmaintains that under Mchigan case |aw,
punitive damages are not available absent a show ng of
mal i ci ous or willful m sconduct. In support of this argunent,
defendant cites Peisner v Detroit Free Press, 421 M ch 125;
364 NWed 600 (1984).

I n Peisner, the Court considered whether exenplary and
punitive damages under the Mchigan |ibel statute, MCL
600. 2911(2)(b), resulted in plaintiff being conpensated tw ce
for the sane injury.® In resolving this question, the Court
stated that “exenplary and punitive damages for |ibel cannot
be awarded in the absence of a finding that the defendant
acted with common-law malice—+n the sense of ill wll or bad
faith—+n publishing the libel.” 1Id at 136.

There are distinct differences between the | anguage of

® The statutory |anguage at the time provided:

(b) Exenplary and punitive damages shall not
be recovered in actions for |l|ibel wunless the
plaintiff, before instituting his action, gives
notice to the defendant to publish a retraction and
all ows a reasonable tinme to do so, and proof of the
publication or correction shall be adnmissible in
evi dence under a denial on the question of the good
faith of the defendant, and in mtigation and
reducti on of exenplary or punitive danages. The
retraction shall be published in the sane size
type, in the sane &editions and as far as
practicable, in substantially the sanme position as
the original |ibel.



the I'ibel statute and that of the srca. The |ibel statute does
not identify any particular nental state surroundi ng the |i bel
before liability for exenplary or punitive danages attaches,
whereas the srca expressly predicates liability on an
intentional failure to pay. |In addition, the |ibel statute
explicitly permts the consideration of the “good faith of the
def endant,” MCL  600.2911(2)(b), whereas the srca s
conspi cuously silent on the subject.” The textual difference
bet ween the statutes mlitates against the application of the
Peisner holding to the facts of this case.

The doubl e-damages provision of the srca is irrefutably
punitive rather than conpensatory in the sense that it

provides for an award of damges above and beyond that
necessary to mnmmke plaintiff whole wunder the contract.
However, that conclusion is not controlling or even rel evant
to the proper construction of this unanmbi guous statute. The
clear and unambi guous |anguage of the statute penalizes
intentional failure to pay, W thout regard to the notivation
of the principal. Under the |anguage of the statute, it
appears that the only cogni zabl e defense to a doubl e- damages

claimis if the failure to pay the conm ssion were based on

" The Peisner Court also relied on the now disfavored
doctrine of legislative acquiescence in holding that
“exenplary and punitive” danages are conpensatory in nature
for purposes of the |libel statute. 421 Mch 133. See Hanson
v Mecosta Co Rd Comm'rs, 465 M ch 492; 638 NWd 396 (2002);
Donajkowski v Alpena Power Co, 460 Mch 243; 596 NWd 574
(1999); People v Borchard-Ruhland, 460 M ch 278; 597 NWd 1
(1999).
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i nadvertence or oversight. The Legislature is certainly
within its power to award “punitive-type” damages for such
actions if it chooses to do so. The inposition of a contrary
judicial gloss is inappropriate where the Legislature has
clearly expressed its intentions in the words of the statute.
Nawrocki v Macomb Co Road Comm, 463 M ch 143, 150; 615 Nwad
702 (2000); Chmielewski, supra at 606, People v Gilbert 414
Mch 191; 324 NW2d 834 (1982).

V. ConcLusi oN

For the foregoing reasons, we conclude that the plain

| anguage of the doubl e-damages provision of the statute
requires only that the principal purposefully fail to pay a
commi ssi on when the conmm ssion beconmes due. Having answered
the certified question, we return the matter to the United
States Court of Appeals for the Sixth Crcuit for further
proceedi ngs as deened appropri ate.

Robert P. Young, Jr.

Maura D. Corrigan

Cifford W Tayl or
St ephen J. Mar kman
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STATE OF MI CHI GAN

SUPREME COURT

In re CERTIFI ED QUESTI ON FROM
THE UNI TED STATES COURT OF APPEALS
FOR THE SI XTH Cl RCUI T,

KENNETH HENES SPECI AL PRQIECTS
PROCUREMENT, MARKETI NG AND
CONSULTI NG CORPCORATI ON,
Pl ai ntiff,
Y, No. 120110
CONTI NENTAL Bl OVASS | NDUSTRI ES, | NC,

Def endant .

CAVANAGH, J. (concurring).

The mjority holds that the plain |anguage of the
M chigan sales representative comm ssion act (SRCA), ML
600. 2961, requires only that the principal purposefully fail
to pay the comm ssion when due before liability for an
intentional failure to pay would arise. Although | agree with
its result, | wite separately to express ny concern with the
majority’s narrow textuali st approach to statutory

interpretation.
LEG SLATI VE HI STORY

Though | agree that nothing need be gleaned from the



history inthis case, | disagree with the majority’s assertion
that legislative history is wholly irrel evant when a statute
| acks “ambiguity.” O course, statutory interpretation nust
al ways begin with the text. However, statutes subject to
different reasonable interpretations are often held to be
cl ear and unanbi guous on the basis of definitions sel ected by
this Court and provided by Webster’s Dictionary. Contrary to
the perspective of sone of ny colleagues, that type of
anal ysis can, at tines, prove unhel pful. Instead, it is often
useful to consider legislative history because even those
statutes lacking clearly contradictory |anguage are often
subj ect to di fferent—yet reasonable—nterpretations.? Inthis
case, for exanple, the United States Court of Appeals for the
Sixth Grcuit found the termsufficiently anbi guous to warrant
certificationto this Court. Because a ngjority of this Court
rarely finds a statute anbiguous, legislative history is

seldomutilized, though many tinmes it woul d be useful.
PURPOSE

In addition, | amtroubled by the majority’s failure to
clarify that any other interpretation of the statute would

render the punitive neasure alnost neaningless and clearly

! “Reading the legislative history puts the judge better
in touch with the val ues, vocabul ary, and policy choices of
t he aut hors of the statute—fust as The Federal i st does for the
framers of the Constitution.” Eskri dge, Textualism, The
unknown ideal? 96 Mch L R 1509 (1998).
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contrary to the statute’s purpose. “[T]he Court nay depart
fromstrict construction principles when a literal reading of
the statute will produce absurd or illogical results, and this
Court should attenpt to give effect to all relevant statutory
provi sions.” DiBenedetto v West Shore Hosp, 461 M ch 394,
408; 605 NW2d 300 (2000) (Cavanagh, J., dissenting); see al so
1 Bl ackstone, Commentaries 61 (“[T]he nost wuniversal and
ef fectual way of discovering the true neaning of a | aw, when
t he words are dubi ous, is by considering the reason and spirit
of it . . . for when this reason ceases, the lawitself ought
likewise to cease with it."). | understand that sone nenbers
of the majority disapprove of this doctrine, but it is nost
applicable. 1f an insurance conpany were exenpt frompunitive
damages sinply because it asserted a “reasonabl e” argunent
concerning a di sputed conm ssion, the statute would create no

i ncentive to pay comm ssions owed to insurance sal es agents.
For these reasons, | concur in the result only.

M chael F. Cavanagh
Marilyn Kelly



STATE OF MI CHI GAN

SUPREME COURT

In re CERTIFI ED QUESTI ON FROM
THE UNI TED STATES COURT OF APPEALS
FOR THE SI XTH Cl RCUI T

KENNETH HENES SPECI AL PRQJECTS
PROCURENMENT, MARKETI NG AND
CONSULTI NG CORPCORATI ON,
Pl aintiff,
Y No. 120110

CONTI NENTAL Bl OVASS | NDUSTRI ES, | NC.

Def endant .

WEAVER, J. (concurring).

| concur with the result reached by the mgjority. I
wite separately to state as | did in nmy dissent to the
proposed anendnent of MCR 7.305 that this Court |acks the

constitutional authority to hear questions certified from



federal courts and that, therefore, MCR 7.305(B) represents an
unconstitutional expansion of judicial power. 462 Mch 1208
(2000), see also In re Certified Question (Wayne Co v Philip

Morris, Inc), 622 NW2d 518 (2001).

Eli zabeth A. Weaver



